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Plaintiff ProtectMarriage.com — Yes on 8, a Pro@cCalifornia Renewal, for its claim again

Defendants Courage Campaign and Courage Campatitule, states as follows:
PARTIES

1. Plaintiff ProtectMarriage.com is a non-profit coration organized under the laws
the state of California having a principal placebofsiness located at P.O. Box 20012, Riverg
California, 92516.

2. Upon information and belief, Defendant Courage Caignpis a corporation organize
under the laws of the state of California havingreacipal place of business located at 7119 W
Sunset Boulevard, No. 195, Los Angeles, CaliforA@46 and transacts business in this District.

3. Upon information and belief, Defendant Courage Cagwp Institute is a corporatio
organized under the laws of the state of Califoh@ging a principal place of business located 497
West Sunset Boulevard, No. 195, Los Angeles, Qalifo 90046 and transacts business in
District.

JURISDICTION AND VENUE

4, Jurisdiction is founded on a federal question urttberLanham Act. The Court h:
subject matter jurisdiction over the trademarkimgement, false designation of origin, and unf
competition claims pursuant to the Lanham Act, 15.0. § 1121, and 28 U.S.C. 88 1331, 1332
1338(a) & (b). The Court has supplemental jurigdic over the claims arising under state |
pursuant to 28 U.S.C. § 1367(a). The Court hasgmed jurisdiction over Defendants becausgr
alia, Defendants do business in this District.

5. Venue is proper in this District under 28 U.S.A.3®1(b) because a substantial port
of the property that is the subject of this actiPnotectMarriage's trademarks, etc.) is situatethism

District and Defendants advertise in this District.

FIRST CLAIM FOR RELIEF

(False Designation of Origin, Unfair Competition Under 843(a) of the Lanham Act;
15 U.S.C. § 1125(a))

6. Plaintiff re-alleges and incorporates by refereribe allegations contained

Paragraphs 1 through 5 above as if fully rewritierein.
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7. Plaintiff is a non-profit corporation representing a broad-bassdition of California
families, community leaders, religious leaders,-family organizations and individuals from 4
walks of life who have joined together to defend aestore the definition of marriage as betwegq
man and a woman. Well over 150,000 Californiansehagcome active in supporting traditior
marriage through Plaintiff. Plaintiff is defendimigaditional marriage in the courts, through activi
and advocacy, and through public education andeswaxdresearch.

8. Plaintiff operates a website at www.protectmarriage, which is accessed |
individuals all over the United States and all otber world.

9. Plaintiff advertises and uses a trademark logootg#atMarriage Trademark”) as s

forth below, including variations thereof:

1ef‘3 :

i
. !

A copy of the Protect Marriage Trademark is attache Exhibit 1 to this Complaint.

10.  Plaintiff's use of the ProtectMarriage Trademarkaes forth on its website.

11. Plaintiff has extensively used the ProtectMarridgademark throughout its website

and the United States of America.

12.  Plaintiff adopted the ProtectMarriage Trademarkeast as early as January 2008 §
has continuously used it in interstate commercassociation withinter alia, providing information
and support of traditional marriage.

13.  Over the years, Plaintiff has spent a considerableunt of money in establishing t
ProtectMarriage Trademark in the minds of custommssa source of conservative views &
traditional family values.

14. Today, the ProtectMarriage Trademark has becomeciassd in the minds o
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individuals with Plaintiff. In fact, the ProtectM@ge Trademark has even acquired secon
meaning in the minds of the conservative public.

15.  On information and belief, from the Defendants’ witds at www.pro8trialtracker.cof
and www.couragecampaign.com, Defendants own anchigpthe aforementioned websites.

16.  On information and belief, from the Defendants’ wiéds, Defendants “mission is
build a more progressive California and nation tigio innovative trainings, strategic research
educational campaigns.”

17.  On information and belief, Defendants are suppsrtérnon-traditional marriage an
as such, their views are directly opposite thalantiff.

18. On information and belief, Defendants’ website wpns8trialtracker.com is als
established to allow visitors to its site to folldhe recent trial taking place in the Federal Dost
Court for the Northern District of California, capted asPerry v. Schwarzenegger, which involves a
challenge to Proposition 8, the measure passed dhjofia voters in November 2008 to defi
marriage as one man and one woman

19. Plaintiff was the official proponent of Propositi@nand continues to defend it in leg
challenges.

20. Defendants’ website is using the following imagelnffinging Logo”) on
www.prop8trialtracker.com, a website establishedptovide commentary in favor of thBerry

plaintiffs’ legal team and give regular updatestbe Perry v. Schwarzenegger trial several times 3

r{,}%

day:

QoF

A copy of the Infringing Logo is attached as Exhibto this Complaint.

21. Well after Plaintiffs adoption and first use of ethProtectMarriage Trademar
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Defendants commenced using the Infringing Logopoabout January 11, 2010. Defendants’ us
the Infringing Logo is set forth in Exhibit A.

22.  On information and belief, Defendants have visitwh® access their websites from
over the United States.

23.  On January 12, 2010, Plaintiff sent a cease andtdiester to Defendants, placin
Defendants on actual notice of trademark and cgpyinfringement.

24. Defendants have refused to cease using the markhawvel relied upon a defense
parody.

25.  Upon information and belief, Defendants have nexgized the Infringing Logo in any
way that would result in humor, a necessary requérg for a parody, among others. In f
Defendants have used the Infringing Logo to pronmetserious discussion of a trial of natiof
importance, and have further used the Infringinggd.oin conjunction with seeking publ
contributions to support the efforts of Defendants.

26. Defendants’ use of the Infringing Logo in assoociatwith their websitednter alia, is
an infringement of ProtectMarriage’s ProtectMaredgademark and is likely to result in confusic
mistake, or deception to visitors of their respexsites as to the source of origin of its services

27.  Visitors are likely to view Defendants’ websiteslibeing them to be in associatid
with ProtectMarriage’s website, since Defendantg tise ProtectMarriage Trademark, therg
resulting in damage to ProtectMarriage.

28.  Plaintiff has never allowed Defendants, and wouwd allow Defendants in the futur
to use the ProtectMarriage Trademark in associatiih Defendants’ websites as it is currently
use.

29. Defendants’ uses of the Infringing Logo are infengents of the ProtectMarriag
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Trademark and have caused confusion, mistake, @oeption to the visitors of Defendants’ websites

as to the source of origin of the services.

30. Defendants’ use of the ProtectMarriage Trademaskrlaulted in the dilution of the

exclusive rights which Plaintiff formerly enjoyed iconnection with its trademark, to the gr

detriment of Plaintiff.
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31. The infringement by Defendants is willful and delite, designed specifically to tra
upon the goodwill associated with the ProtectMgeidrademark.

32. The goodwill associated with the ProtectMarriagademark is of great value, al
should the infringement be allowed to continuejriRith will suffer irreparable harm and detrimemt
its trade reputation and goodwiill.

33. Defendants’ use of the ProtectMarriage Trademarnistitntes a false designation
origin, which is likely to deceive and has deceigcedtomers and prospective customers into belie
that Defendants’ website and services they rengeretpon are that of Plaintiffs—or, at the vd
least, are authorized by Plaintiff—and are therefikely to divert and have diverted customers ay
from Plaintiff.

34. By their unauthorized use of the ProtectMarriagadémark, Defendants have fals¢
designated the origin of their services and havapmied unfairly with Plaintiff in violation of 1!
U.S.C. § 1125(a).

35. The acts of Defendants described above have cangeyg and damages to Plaintif
have caused injury to Plaintiff's goodwill and régtion, and, unless enjoined, will cause furt

irreparable injury, for which Plaintiff will haveonadequate remedy at law.

SECOND CLAIM FOR RELIEF
(Common Law Trademark I nfringement)

36. Plaintiff re-alleges and incorporates by refereribe allegations contained
Paragraphs 1 through 35 above as if fully rewritterein.

37. Plaintiff owns and uses the ProtectMarriage Trad&nma connection with at leag
those services as set forth within its website, icepromote traditional marriage.

38.  Plaintiff owns and enjoys common law rights in @aliia and throughout the Unitg
States in and to the ProtectMarriage Trademark, whitth are superior to any rights whi
Defendants may claim in and to the Infringing Laggademark, in any form or style.

39. Defendants’ use of the ProtectMarriage Trademarkhm State of California an
elsewhere in the United States is likely to causd has caused confusion as to the sourc

Defendants’ services, in that visitors thereof Wwél likely to associate or have associated suchcssr|
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with and as originating from Plaintiff, all to tlietriment of Plaintiff.
40. Defendants’ willful and deliberate acts describdabvee have caused injury ar
damages to Plaintiff, have caused injury to Pl#istgoodwill and reputation, and, unless enjoin

will cause further irreparable injury, for whichaiitiff will have no adequate remedy at law.

THIRD CLAIM FOR RELIEF
(Unfair Competition)

41. Plaintiff re-alleges and incorporates by referente allegations contained
Paragraphs 1 through 40 above as if fully rewritterein.

42.  This claim is for unfair competition under Califdariaw.

43. Defendants’ conduct described above constitutesiugbmpetition pursuant to th

common law of California.

n

e

44,  As a result of Defendants’ intentional and wrongdats described above, Defendants

have infringed the distinctive features in Plaftgifmark in a manner that tends to confuse, in
public mind, others’ services and advertising wiaintiff’'s services and advertising. Defendar
conduct has caused, and will continue to causeagdarto Plaintiff, and is causing irreparable injtoy
Plaintiff in a manner that may not be adequateljmpgensated by money damages. Unless enjoi
Defendants’ actions will cause further injury taintiff for which Plaintiff shall have no adequ§g

remedy at law.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff ProtectMarriage.com praysjfagment as follows:
A. Judgment against Defendants Courage Campaign andags Campaign Institute for
temporary, preliminary, and permanent injunctiorsnged pursuant to 15 U.S.C. § 1116,

enjoining Defendants and their affiliates, partheepresentatives, servants, employges,
attorneys, and all persons in active concert, fyrivar participation with Defendants, from

using the ProtectMarriage Trademaf&nd the Infringing Logo), and from otherwise

infringing Plaintiff's trademarks; from competingnfairly with Plaintiff; from falsely

=

designating the origin of the Defendants’ servidesn diluting the distinctive quality o
Plaintiff's trademarks; from engaging in deceptixede practices in violation of 15 U.S.C.

8 1051 et seq. and California law; and further gadly from:

12

() using in any manner ProtectMarriage’s Proteatidge Trademark, any mark
name confusingly similar to the ProtectMarriagederaark, or any other mark whig
so resembles the ProtectMarriage Trademark as tdikbl to cause confusior
deception, or mistake, in connection with marriageonservative values;

(i) passing off, inducing or enabling others tdl se pass off any goods or services

being rendered by Plaintiff, which goods or sersiege not in fact that of Plaintiff g

belonging to Plaintiff, under the control, supeimsand approval of ProtectMarriaT,

or for sale under the marks owned by Plaintiffaay other mark which so resemb
Plaintiff’'s mark so as to be likely to cause coidus deception or mistake;

(iif) committing any acts, including use of the Br@tMarriage Trademark, calculated
cause purchasers to believe that Defendants’ goodervices are those sold under
control and supervision of Plaintiff, or are spamesbor approved or connected w
Plaintiff, are guaranteed by Plaintiff, or are reretl under the control and supervis
of Plaintiff;

(iv) further diluting and infringing Plaintiff's PtectMarriage Trademark and damag

its goodwill;

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF -7
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(v) selling or offering to sell any products orgees, or otherwise accepting donations

pursuant to the use of, or under, the ProtectMgerierademark, or any other

distinctive design or trademark confusingly similaereto.

B. Judgment against Defendants pursuant to the pgvanted to the Court under 15

U.S.C. 88 1117 and 1118 that Defendants cease esigt diny and all use of any and all produgts,

including labels, signs, packages, brochures, &édirey matter, receptacles, sale and purchased

documents, letterhead, and other material in thesgssion of Defendants or under Defendjnts

control which bear the ProtectMarriage Trademarkaoy other mark confusingly or substanti

y

similar to Plaintiff's trademarks, or which haveebeused in connection with the manufacturipg,

advertising, offering for sale or sale of produstsring said ProtectMarriage Trademark which ate

Plaintiff's or made without the authorization omt¢l of ProtectMarriage;

C. Ordering that Defendants be adjudged to haviateid Sections 32, 43(a) and 43(c)
the Lanham Act, 15 U.S.C. 88 1114, 1125(a) and (2&nd Unfair Competition under Californj
law.

D. Ordering an accounting of all gains, profitsyiegs, and advantages realized

Defendants from its aforesaid acts of trademankngément and dilution, false designation of orig

and unfair competition;

E. Awarding such damages as Plaintiff shall esthbln consequence of Defendan

no

of

jla

by

n

ts

aforesaid acts of trademark infringement and dihtifalse designation of origin, and unfair

competition, together with appropriate interestrélom, including three times the amount found
actual damages by the trier of fact to properly pensate Plaintiff for its damages, pursuant to

U.S.C. § 1117(a);

F. Ordering Defendants to recall from all chains ditribution all goods, services,

as

15

product packaging, promotional materials, advemeseats, commercials, infomercials and other items,

the dissemination of which by Defendants wouldatelthe injunction herein granted;
G. Ordering Defendants to deactivate all websiteplalying the Infringing Logo unti

such time that the Infringing Logo(s) is/are renthaad deliver up for destruction any and all gog

ds,

services, product packaging, promotional materiadivertisements, commercials, and other items in

COMPLAINT FOR DAMAGES AND EQUITABLE RELIEF - 8
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the possession, custody or control of Defendantshwylif sold, displayed or used, would violate the

injunction herein granted,;

H. Awarding Plaintiff punitive and exemplary damageggainst Defendants and in favor
ProtectMarriage by reason of Defendants’ acts @eth fherein, including, but not limited to, unfg
competition;

l. Awarding Plaintiff the costs of this action;

J. Declaring that this is an exceptional case, yamsto 15 U.S.C. § 1117, and tH
Plaintiff be awarded its reasonable attorneys’;fees

K. Judgment against Defendants indemnifying Pliftom any claims brought again
Plaintiff for negligence, debts, malpractice, dnestbreaches of any duty owed by Defendants to
person who was confused as to some associatioreeeti®laintiff and Defendants as alleged in {
Complaint;

L. Judgment against Defendants for any and alindademands, or causes of action (n
or in the future) resulting from Defendants’ acsalleged in the complaint; and

M. For such other and further relief as this Cal&®ms just and equitable.

Dated this 19th day of January, 2010. Respegtfulbmitted,

/s/David J. Hacker

David J. Hacker (CA Bar No. 249272)
ALLIANCE DEFENSEFUND

Attorney for Plaintiff
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EXRHIBIT 1
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EXHIBIT 2



Case 2:10-at-00070 Document 1-3  Filed 01/19/2010 Page 2 of 2




© 00 N o o b~ W N e

L
= O

12

Case 2:10-at-00070 Document3  Filed 01/19/2010 Page 1 of 14

David J. Hacker (CA Bar No. 249272)
Heather Gebelin Hacker (CA Bar No. 249273)
ALLIANCE DEFENSE FUND

101 Parkshore Drive, Suite 100

Folsom, California 95630

Telephone: (916) 932-2850

Facsimile: (916) 932-2851

Joseph P. Infranco (NY Bar No. 1268739)*
Brett B. Harvey (AZ Bar No. 025120)*
ALLIANCE DEFENSE FUND

15100 North 90th Street

Scottsdale, Arizona 85260

Telephone: (480) 444-0020

Facsimile: (480) 444-0028

Brian R. Chavez-Ochoa (CA Bar No. 190289)
CHAVEZ-OCHOA LAW OFFICES, INC.

4 Jean Street #4

Valley Springs, California 95252

Telephone: (209) 772-3013

Facsimile: (209) 772-3090

Attorneys for Plaintiff ProtectMarriage.com
*Pro Hac ViceApplication forthcoming
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

) Case No.:
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) Dept.:
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)
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© 00 N o o b~ W N e

L
= O

12

Case 2:10-at-00070 Document3  Filed 01/19/2010 Page 2 of 14
TABLE OF CONTENTS
INTRODUGCTION ... ittt mmmme ettt e e et et e e e e ee et e e e e e e e s hmaa s e e e e eesnn e e e e e eennnn e aeeeennnnnns 1
l. STATEMENT OF FACT S it e et e et e e e e e enb e e 2
A. Plaintiff and the ProtectMarriage TrademMark . ....ccoovvvviiiiiiiiiiiiiiiiiieeeeeeeeeeeeennn. 2
B. Defendants, Their Motives, and Their Infringing BSe..........ccceeiiiiiiiiieieiiieeeeeen 2
Il. ARGUMENT L.t s et e e e e et e e e e et ee et e e e e e eeemmms e e e e eeebna e e eeeeennnnnns 3
A. Plaintiff Has a Strong Probability of Success o Mherits. ... 3.
1. The Mark Is a Valid Trademark That Belongs to Ri#in
ProteCIMAITIAgE. .. eeeeeiiieieeiee e e e e 4
2. Defendants’ Use of the ProtectMarriage Tradematlkisly to Cause
(@d0] 01 11151 0] o TR PP PP PP PPPRTTPPPPN 5
a. The ProtectMarriage Trademark and Defendants’rigirig Mark
AN SIMIAL. ..t e 5
b. Defendants’ Infringing Use of the ProtectMarriagademark is
Related to Plaintiff's. ... e 6.
C. Both Plaintiff and Defendants Simultaneously Useltiternet as a
Marketing Channel. ... e 7.}
d. The Additional Factors Relating to Confusion Alsavbr Plaintiff........ 8
e. Defendants’ LOgo iS N0t & Parody. ..........ccceeeeereiiiiiiiiiiiiiiiieeeeeeaeennnnnd 9
B. Plaintiff Will Suffer Irreparable Harm Without Imrd&te Injunctive Relief. .............. 10
C. The Balance of Equities Favors Granting Immediajerictive Relief. ....................... 11
D. Immediate Injunctive Relief Against Defendantsrighe Public Interest. ................... 11
1. CONGCLUSION .ttt e e e e et et e e e e et et bne s e e e e eebba e e e aeeennanns 1p
MEMO IN SUPPORT OF MOTION FOR TEMPORARY RESTRAININGRDER- i




© 00 N o o b~ W N e

L
= O

12

Case 2:10-at-00070 Document3  Filed 01/19/2010 Page 3 of 14

INTRODUCTION

This lawsuit concerns Defendants Courage Campaigh @ourage Campaign Institutg
knowing and intentional infringement of Plaintiffd®ectMarriage.com’s ProtectMarriage Trademg
Defendants are willfully misusing the trademark draVe altered it in such a way to intentiong
harm Plaintiff, despite having full knowledge ofaRitiff's rights to the ProtectMarriage Tradema
Each passing day generates more visits to thisiteelasnnd more donations to Courage Campaigi
visitors who “click on” the Courage Campaign infrfing logo, thus harming Plaintiff. The harm
Plaintiff is its loss of goodwill in its mark, thtarnishing of its trademark, and likelihood of casibn
in the marketplace, when individuals believe thegognize the ProtectMarriage Trademark only
find out that it is instead a mark used by Cour&gempaign and Courage Campaign Instity
Plaintiff is also in danger of exponentially morarim due to Defendants’ subtle, material alteratom
the ProtectMarriage Trademark. In addition, visitanfamiliar to ProtectMarriage.com will come
believe that the ProtectMarriage Trademark is digtuawned by Defendants, resulting in tl
destruction of ProtectMarriage Trademark’s goodwithich is irreparable. As such, Plaintiff requir

immediate relief against Defendants.

As more fully explained below, Defendants aredidy infringing upon Plaintiff's intellectua|

property, namely, ProtectMarriage’s trademark amolydght rights, all of which are exclusively af
solely owned by Plaintiff. More specifically, Def@ants have knowingly and willfully copied tt
ProtectMarriage’s Trademark and altered it in a meannconsistent with the ProtectMarriage’s m
and ideals, thus causing irreparable harm. Acaoghgj Plaintiff respectfully requests that this @o
issue a temporary restraining order enjoining Deééeris from continuing to use Plaintiff’s intelleatd
property. Specifically, Plaintiff seeks a temp@regstraining order and preliminary injunction agsi
Defendants Courage Campaign and Courage Campastjtute to stop them from continuing to u
the ProtectMarriage Trademark on websites ownedoaradntrolled by Defendants. Plaintiff als
seeks the impoundment and/or destruction of angtimnDefendants’ possession or control beal

the ProtectMarriage Trademark.

MEMO IN SUPPORT OF EX PARTE MOTION FOR TRO AND HI-
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l. STATEMENT OF FACTS

A. Plaintiff and the ProtectMarriage Trademark

Plaintiff is a California non-profit corporationepresenting a broad-based coalition

of

California families, community leaders, religiousatlers, pro-family organizations and individugls

from all walks of life who have joined together defend and restore the definition of marriage
between a man and a woman. (Decl. of Ronald Resnfian. 16, 2010, at 12.) Plaintiff was

proponent of Proposition 8 in California during th@08 election season. During the petition dr
Plaintiff used their logo, the ProtectMarriage Teatdrk, all over the state in numerous formats w|
collecting more than 1.1 million signatures to pldlce measure on the ballotd.(f4.) The logo wa
ubiquitous and clearly represents support for Psitjom 8. Subsequently, the Trademark was U
during the time leading up to the November 2008t&la to garner support for the measure: on
ProtectMarriage.com website, written campaign niterbillboards, yard signs, bumper stickers,

television commercials, among othersld. (14-8.) In November 2008, more than seven mil

Californians voted in favor of Proposition 8.1d.( 13.) During the campaign, over 150,0
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Californians joined with ProtectMarriage.com to ts@e active in supporting traditional marriage

through defending traditional marriage in the ceuthrough activism and advocacy, and thro
public education and academic researcld..)( After the passage of Proposition 8, Plainkifs
continued to use a variation of the logo on its siteh) which now serves the purpose of informing
public about issues related to the legal challengdé¥oposition 8 and collecting donations to futsd
legal defense.|d. 19.)

B. Defendants, Their Motives, and Their Infringing Uses

Defendants hold views that are diametrically opdos® those of Plaintiff and are usir

Plaintiff's mark for a website designed to proviemmentary on the trial iRerry v. Schwarzenegge

and the efforts of ProtectMarriage.cond. ([12-13.)

As this Court is likely aware, there is a trial omgg in the District Court for the Northef
District of California, captione®erry v Schwarzenegger(d. 1110, 17.) Théerry plaintiffs have
challenged Proposition 8 as a violation of fedé&ad. The state defendants have refused to defen

measure, and Plaintiff intervened in order to défdre measure, making it the functional defends
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in the litigation. [d. 110.) Defendants are using the ProtectMarriage@mark to promote a webs
that provides commentary in favor of tRerry plaintiffs’ legal team and gives daily updatestba
Perrytrial several times a day via its website, www.@wmaltracker.com. I¢l. 1113, 14.)
I. ARGUMENT

Under the well-established requirements in thiscwir for a preliminary injunction o
temporary restraining order, Defendants shouldntrmediately enjoined from using Plaintiff's malf
A plaintiff seeking a preliminary injunction or arhporary restraining order must establish thatsh
likely to succeed on the merits, that he is likelysuffer irreparable harm in the absence of piiakmy
relief, that the balance of equities tips in higdia and that an injunction is in the public intgrg
Winter v. Nat'l Res. Def. Council, Incl29 S. Ct. 365, 374 (200&ee also Stuhlbarg Int'l Sales C
v. John D. Brush & C¢.240 F.3d 832, 839 n.7 (9th Cir. 2001) (notingtttlee standard for
temporary restraining order is “substantially ideait). To obtain a preliminary injunction based a
trademark infringement claim, a trademark holdeedch&éonly show a likelihood of success on {
merits.” Micro Star v. Formgen Inc154 F.3d 1107, 1109 (9th Cir. 1998). The Coulit presume
irreparable injury because trademark damages ayethbir very nature, irreparable. “Th
presumption effectively conflates the dual inquared this prong into the single question of whet
the plaintiff has shown a likelihood of successtlom merits.” Garden of Life, Inc. v. LetzeB18 F.

Supp. 2d 946, 956 (C.D. Cal. 2004) (citi@@To.com, Inc. v. Walt Disney C@02 F.3d 1199, 120

n.4 (9th Cir. 2000))Abercrombie & Fitch Co. v. Moose Creek, Iné86 F.3d 629, 633 (9th Cir.

2007);K-2 Corp. v. Body Glove Int’l, LLONo. C09-0042JLR, 2009 WL 87446, *2 (W.D. Wasm.J
13, 2009);Moroccanoil, Inc. v. Moroccan Gold, LLG90 F. Supp. 2d 1271, 1281 (C.D. Cal. 20(
Thus, Plaintiff need only establish a likelihoodsoiccess to obtain a preliminary injunction here.

A. Plaintiff Has a Strong Probability of Success on ta Merits.

The Lanham Act, 15 U.S.C. 8§ 10%t seq. regulates the use of trademarks in commel
activity and protects both registered and unregastenarks from infringementTwo Pesos v. Tac
Cabana 505 U.S. 763, 768 (1992). To prevail on a clamder this act for trademark infringement
unfair competition, plaintiff must show that it ow/ia valid trademark, that there is an infringing

by the defendant, and that the defendant’s usdexealikelihood of confusion. 15 U.S.C. § 11]
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Sleep Country USA, Inc. v. Northwest Pacific, IiNn. C02-1923P, 2003 WL 23842534, *3-6 (W.
Wash., Oct. 10, 2003%kee also Applied Info. Sci. Corp. v. eBay,.Ird1 F.3d 966, 969 (9th Ci
2007) (“To prevail on its trademark infringemenaioh, AIS must show that: (1) it has a val

protectable trademark, and (2) that eBay’s useé@htark is likely to cause confusion.”).

1. The Mark Is a Valid Trademark That Belongs to Plairtiff ProtectMarriage.

Plaintiff is likely to succeed in demonstrating @&nership of the mark, as the demonstrg

facts show ownership rests squarely with Plaintiff.

It is axiomatic in trademark law that the stand&edt of ownership is
priority of use. To acquire ownership of a tradekniaris not enough to
have invented the mark first or even to have reggst it first; the party
claiming ownership must have been the first to @ttuwse the mark in
the sale of goods or services.

Senguko Works Ltd. v. RMC Int’l, Lt®6 F.3d 1217, 1219 (9th Cir.1996).

“Under the principle of first in time equals finst right, priority ordinarily comes with earlig
useof a mark in commerce.'Grupo Gigante SA De CV v. Dallo & Co., In891 F.3d 1088, 109
(9th Cir. 2004) (emphasis in original). “Use in aoerce” is established when it is shown that a p
has both adopted the mark and used it “in a waficgeritly public to identify or distinguish th
marked [services] in an appropriate segment ofptifdic mind as those of the holder of the mar
Chance v. Pac-Tel Teletrac In@42 F.3d 1151, 1159 (9th Cir. 2001).

Here, Plaintiff created the mark. (Prentice Detlf4). Plaintiff used the mark well befg
Defendant. 1. 715-6, 14.) Plaintiff adopted the mark and usexktensively and continuously in
way that identifies its services with the mark combusly since at least January 2008d. ([14-9.)
Plaintiff's use of the mark on its website, as vasllthe myriad of other uses during the 2008 cagnp

and after, constitutes more than sufficient useeommerce of the mark. As such, Plaintiff h

—

D.

d,

ited

=

arty

D

k.”

a

ai

as

established the mark as a trademark and enjoypexisuclaim to the mark. In contrast, Defendants

copied Plaintiffs mark and began using a countesfersion of the mark on or about January
2010, to coincide with the start of the trial predgs inPerry v. Schwarzenegge(ld. 1113-14.) It

does not appear that Defendants ever used thecEViaieiage Trademark prior to this date and
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any other purpose. Thus, as Plaintiff began erelysusing the mark in commerce well befg
Defendants, Plaintiff has established ownershifhefmark.
2. Defendants’ Use of the ProtectMarriage Trademark id.ikely to Cause
Confusion.

“The core element of trademark infringement is likelihood of confusion, i.e., whether tH
similarity of the marks is likely to confuse custers about the source of the product&fookfield
Commc’ns, Inc. v. West Coast Entm’t Corp74 F.3d 1036, 1053 (9th Cir. 1999). Severaksypf
confusion are actionable: product confusion, canfu®ver source, or confusion over sponsors
affiliation or connection. J. Thomas McCartcCarthy on Trademarks and Unfair Competitién
23:5 (4th ed. 1994). The Ninth Circuit looks agtdi factors for guidance in determining t
likelihood of confusion: similarity of the conflicty designations; relatedness or proximity of the
companies’ products or services; strength of thekymaarketing channels used; degree of care lil

to be exercised by purchasers in selecting goagfendant’s intent in selecting its mark; evidentq

actual confusion; and likelihood of expansion ioduct lines. Brookfield 174 F.3d at 1053-54.

Some factors are more important than others depgnain the case.ld. at 1054. In the Interne
context, the most important factors are the viridahtity of the mark, relatedness of the goods|

simultaneous use of the Web as a marketing charideat 1055 n.16. Notably, the mere likeliho

of confusion is enough to satisfy this inquiry. h&l failure toprove instances of actual confusion |i

not dispositive against a trademark plaintiff, becaastial confusion is hard to prove; difficulties|i

gathering evidence of actual confusion make itseabs generally unnoteworthy.”ld. at 1050
(emphasis in original).

a. 'Sl'he_lProtectMarriage Trademark and Defendants’ Infringing Mark are
imilar.

“The similarity of the marks will always be an impant factor. Where the two marks 3
entirely dissimilar, there is no likelihood of casfon.” Id. at 1054. Here, however, the similar

between the marks is unmistakable. The ProtectdgerTrademark and Defendants’ “Trial Trackg

e

nip,

re

ty

B

logo share the same color scheme, four figures,bander displays. Defendants did not create their

mark; rather, it is clear that they blatantly cap@nd adopted Plaintiff's mark.
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Notwithstanding the nearly identical nature of th® marks, Defendants have distinguish
their logo in one subtle way. Due to Defendantgial view regarding the definition of marriag
which is diametrically opposed to that of Plaintifiefendants altered the male figure in Plainti
mark (appearing to wear pants) to be that of a lkerf@pearing to wear a dress), so that two fer
figures, rather than a male and female figure,asgmted the adults in the depiction of a familucl§
alteration may be subtle, but this slight changewshthat Defendants copied Plaintiff's mark g
altered it to support their views and use it faitlown purposes.

b. Defendants’ Infringing Use of the ProtectMarriage Trademark is Relateq
to Plaintiff's.

Next, the relatedness of the uses supports a c@anlwf infringement. This inquiry is
common-sense one: “[W]hether the consuming pulslitkely somehow to associate [defendan
products [or services] with [plaintiff's].” Id. at 1056. The focus here is on plaintiff's actoal
potential visitors. McCarthysupra at § 23:5. And where the actions of defendaniptoperly
divert[s] attention in a case where the productsawvices of the battling parties are not competjt
[they] may be ‘related’ because confusion overliaffon, connection or sponsorship is likelyld.
Even when the relationship could only result initfad interest confusion,” and would probably
dispelled prior to a purchase being made, a mankeows entitled to protection against su
confusion. Id.

Here, Defendants are using the ProtectMarriage éfnadk on their websites purporting

ed
e,
f's

nale

nd

a

(n..
—_

“keep track” of the court proceedings being heldiédbermine the validity of Proposition 8, the voter

initiative supported by Plaintiff. (Prentice Ded{13-14.) Plaintiff has used the same m
throughout its campaign to get Proposition 8 onlthkot and to pass Proposition 8, and continug
use a variation of the logo on its current sitegjaresent its views on the definition of marriage &
denote consistency with the campaignd. §14-9.) Individuals on both sides of the maeiagsue
will likely be interested in “tracking” th@erry trial, especially Plaintiff’'s supporters, since iRtdf is

a party to the litigation and has been raising mdioe legal defense of the measure on its web

(Id. 91 9-11, 17.) Although Plaintiff’'s and Defendgintiews are opposite to one another, any vis

to Defendants’ sites, after reviewing the logoheitwill initially believe that they are at a site
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authorized by Plaintiff or at Plaintiff's site, avill believe that the logo is owned by Defendar

Thus, the uses are highly related.

c. Both Plaintiff and Defendants Simultaneously Usehte Internet as a
Marketing Channel.

As noted, both parties use the Web to advertise.lainti#f uses its website
www.protectmarriage.com to promote the logo in aesdgmn with its ideals.1(. 116-7.) Defendant
advertise via “prop8trialtracker.com” and “couragepaign.org.” Id. 113.) If both parties use tk
Web as a marketing and advertising facility, “ceutave consistently recognized [this factor]

exacerbating the likelihood of confusionBrookfield 174 F.3d at 1057. Here, both parties use

—

S.

[

e
as

the

Web as their primary marketing channel. As statddve, Plaintiff has used the same mark

throughout its campaign to get Proposition 8 onlthkot and to pass Proposition 8, and continug
use a variation of the logo on its current siterdpresent its views on the definition of marria
Individuals on both sides of the marriage issué kkiely be interested in “tracking” thBerry trial,
especially Plaintiff's supporters, since Plainigffa party to the litigation and has been raisiranay
for legal defense of the measure on its websitaintf, like Defendants, is tracking the progress
the Perry trial on its blog, which is on its website. (PieatDecl. §17.) Thus, this factor strong
weighs in favor of a finding that consumer confasi® likely.
Given that the marks are virtually identical, trees are related, and the Internet is used
marketing by both parties, many types of confusamise: (1) consumers might assume they h
reached Plaintiff's website when they reach Defetgla (2) consumers might incorrectly belie
Defendants are licensed by, sponsored by, or celatd?laintiff, or they might incorrectly conclug
that perhaps Plaintiff's services are no longerilalbe; or (3) Defendants may gain the goodwill
Plaintiff's supporters who look for Plaintiff's seces at Defendants’ site, immediately recognize
distinction, but continue on Defendant’s site anywsince the initial interest confusion that brou
them to the site was a misappropriation of the galbassociated with Plaintiff's mark. All of theg
types of likelihoods of confusion are actionabld aommon in Internet-related cas&rookfield 174
F.3d at 1057 (listing this same confusion in thase; both offering goods and/or services in

entertainment industry).
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d. The Additional Factors Relating to Confusion Also favor Plaintiff.
(1) Defendants’ Intent in Adopting the Mark
“The law has long been established that if anmigier adopts his designation with the intent

deriving benefit from the reputation of the tradarknor trade name, its intent may be sufficient

justify the inference that there are confusing kinties.” Id. at 1059 (internal quotation omitted).

“This factor favors the plaintiff where the allegedringer adopted his mark with knowledge, act
or constructive, that it was another’s trademarld’ (citing Official Airline Guides, Inc., v. Gos$
F.3d 1385, 1394 (9th Cir. 1993) (“When an allegefitinger knowingly adopts a mark similar

another’s, courts will presume an intent to deceive public.”); Fleischmann Distilling Corp. Vv,

Maier Brewing Cq.314 F.2d 149, 157 (9th Cir. 1953)). The similas between Plaintiff's mark and

the mark used by Defendants show that Defendatestionally cut, altered and pasted Plaintiff
trademark from Plaintiff's website onto its own.efendants themtentionallypromoted and creat¢
confusion by posting the mark on its site, knowfath well that the mark was not their own. Th
alone demonstrates a calculated disregard of gfanmights—and the law infers confusion from su
an intent.
(2)  The Degree of Care Likely to be Exercised by the Rilic

This factor also weighs in favor of Plaintiff. THeefendants are targeting an audie
interested in the outcome and daily happeningsheflawsuit,Perry v. SchwarzeneggerNone of
these visitors is expected to be especially saphisid. Additionally, in the Internet context,
particular, entering a web site takes little eHettsually one click from a linked site or a sea
engine’s list; thus, Web surfers are more likelybtoconfused as to the ownership of a web site
traditional patrons of a brick-and-mortar store ldoe of a store’s ownershidd. at 1057;see also
GoTo.com 202 F.3d at 1209 (“Navigating amongst web sitasolves practically no effor
whatsoever, and arguments that Web users exergesatdeal of care before clicking on hyperlin
are unconvincing.”). Here, both parties make usthe internet, a medium inherently susceptible

easy confusion, which weighs in favor of Plaintiffthe possibility of confusion is even more like

of
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here, where the name of Defendants’ website, wwopgirialtracker.com, does not indicate which
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side of the issue is being advocated. Thus, angopeseeking information about tRerry trial may
find themselves at Defendants’ website, where BtBilogo is being used.
e. Defendants’ Logo is not a Parody.
It is presumed that Defendants will attempt to ddféheir actions by arguing that its 1ogo i

“parody” of Plaintiff's trademark. But without gston, it is clear that Defendants’ logo is no

parody. In a traditional trademark infringemenit sounded on the likelihood of confusion rationale

the claim of parody is not really a separate “dsénas such, but merely a way of phrasing
traditional response that customers are not likelype confused as to the source, sponsorshi
approval. Mutual of Omaha Ins. Co. v. Novakd8 F. Supp. 905, 910 (D. Neb. 1984f,d, 836 F.2d
397 (8th Cir. 1987). “Some parodies will consgt@n infringement, some will not. But the cry
‘parody!” does not magically fend off otherwise itegate claims of trademark infringement
dilution. There are confusing parodies and non4esinfy parodies. All they have in common is
attempt at humor through the use of someone disglemark. A non-infringing parody is mere
amusing, not confusing.” McCarthsupra at 8 31.38[1].

In several cases, the courts have held, in effeat,poking fun at a trademark is no joke 4
have issued injunctions. Examples include: a didyag with green and red bands and the worg
“Gucchi Goo,” allegedly poking fun at the well-knowsucci name and the design maegkicci Shops

Inc. v. R.H. Macy & C0.446 F. Supp. 838, 838-39, 841 (S.D.N.Y.1977); treduse of a competin

meat sauce of the trademark “A.2” as a “pun” onfdmous “A.1” trademarkiNabisco Brands, Inc. V.

Kaye 760 F. Supp. 25, 26, 29 (D. Conn. 1991). Sintei@ parody will be so obvious that a clg

b a

[ a

the

p or

of

or

an

\nd
ling

par

distinction is preserved between the source oftdnget and the source of the parody, a court fgund

that the “Hard Rain” logo was an infringement of tiHard Rock” logo. Hard Rock Cafe Licensin
Corp. v. Pacific Graphics, Inc776 F. Supp. 1454, 1462-64 (W.D. Wash. 1991)such a case, th
claim of parody is no defense “where the purposthefsimilarity is to capitalize on a famous mar
popularity for the defendant’s own commercial uskel’at 1462.

As shown in Exhibit 4 and 5 to the Declaration @ingld Prentice, which are true and accu
images of Defendants’ websites, there is nothinguggest any “poking fun” in using Plaintiff

Trademark. Defendants’ views on marriage are lgleset forth in the logo, namely, same-g
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marriage. There is nothing whatsoever to sugdedt@Defendants are “poking fun” at Plaintiff, i.¢

there is no joke, no cartoon and no comic relidhe words in Defendants’ logo, “Prop. 8 Tr
Tracker,” are not humorous or comedic, nor is title bf their website; in fact, both are rath

straightforward. As such, Defendants’ logo is agqtarody in any way. Instead, Defendants appe

ey

al
er

ar to

be using the logo in the same manner as which t#fam using its trademarked logo, as a soufce

identifier. But Plaintiff created, adopted anddigis logo before this use by Defendants. Defetslg

logo is therefore an infringement of Plaintiff’sdectMarriage logo.

Because Plaintiff has shown that they own the Rtbtarriage Trademark, that Defendanfs

use is likely to create confusion, and that Defetsl®ave infringed Plaintiff's trademark, Plaintisf
likely to succeed on the merits of their claim,idfging the first element of the test for issuing
temporary restraining order or preliminary injuocti

B. Plaintiff Will Suffer Irreparable Harm Without Imme diate Injunctive Relief.

The next consideration is whether irreparable injsrlikely in the absence of a preliminary

injunction. Winter, 129 S. Ct. at 375. In a trademark infringemenintlan the Ninth Circuit,
“irreparable injury may be presumed from a showahdjkelihood of success on the meritddarlyn

Nutraceuticals, In¢.v. Mucos Pharma GmbH Cad571 F.3d 873, 877 (9th Cir. 2009) (quotikg

Pollo Loco, Inc. v. HashinB816 F.3d 1032, 1038 (9th Cir.2003) &adTo.com202 F.3d at 1205 n.4).

Thus, at the preliminary injunction stage, likelilwbof success of trademark infringement warrg
relief without delving further: “This presumptiofffectively conflates the dual inquiries of this pgp
into the single question of whether the plaintiishshown a likelihood of success on the mer
Garden of Life 318 F. Supp. 2d at 956 (cititgpTo.com202 F.3d at 1205 n.4).

Further reflection only confirms that the injury Rdaintiff without an injunction, contrastg
with the total absence of harm to Defendants itinojive relief were granted, strongly suppdg
injunctive relief. First, damages to trademarkes ‘doy their very nature, irreparableld. Secondly,

Defendants are capitalizing on the public notorigitya high profile trial that is scheduled to endai

1

ints

ts.”

d

rts

matter of days or weeks. Should the court refaesenter a temporary restraining order, the very

subject matter incorporated into the counterfegolothe Perry trial, will have concluded an

Defendants will have achieved their goal of camtag on Plaintiffs mark to the detriment (
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Plaintiff. ~ Accordingly, Plaintiff has demonstratddeparable harm as a result of Defenda
infringement.

C. The Balance of Equities Favors Granting Immediate njunctive Relief.

A plaintiff seeking a preliminary injunction musstablish that the balance of equities tipS

her favor.Winter, 129 S. Ct. at 374. When considering this factoourts will not shy away from

nts’

issuing preliminary injunctive relief, ‘where to do would be to aid a second comer who has sought

to trade upon the efforts and good will of thetficemer.” Moroccanoil 590 F. Supp. 2d at 128§
(quotingHelene Curtis Indus., Inc. v. Church & Dwight C560 F.2d 1325, 1333 (7th Cir. 1977)).

As the Federal Circuit has noted, if a plaintiffilwiltimately prevail at trial, then any har
befalling the defendant is its own doinBell & Howell Document Mgmt. Prods. Co. v. Altels.SY32
F.3d 701, 708 (Fed. Cir. 1997). As discussed abBlantiff has shown it is likely to succeed ome {
merits of its claim. The harm to Plaintiff from f@adants’ infringement is substantial. MoreoV
Defendants are not in a position to protest theyemit an injunction because any injury suffered
Defendants are self-inflicted—they have chosenmmvwkngly infringe Plaintiff's long-used mark, ar
refused to rectify the harm once it was pointed. olRlaintiff is not requesting the removal
Defendants’ entire website—rather, Plaintiff is elgrseeking to prevent Defendants from usin
mark that is confusingly similar to the mark of tBkintiff. The balance of equities tips in Plé#itg
favor, and further favors issuance of a temporasyraining order.

D. Immediate Injunctive Relief Against Defendants Ism the Public Interest.

The last factor to consider in granting a prelinyniajunction is whether issuance would be|
the public interestWinter,129 S.Ct. at 374. “The dual purposes of infringetaw [are to ensurg
that owners of trademarks can benefit from the golbdassociated with their marks and th
consumers can distinguish among competing prodticéngane Int'l v. Trek Bicycle Corp305 F.3d
894, 901 (9th Cir.2002). A preliminary injunction this case furthers the motivations for tradem

law and the public interest in avoiding deceptiad aonfusion in the markebeeMoroccanoil 590 F.

Supp. 2d at 1282. Moreover, given that immedialiefris needed in this case in order to be effec]

due to the relatively short duration of tRerry trial, the extraordinary relief of a temporary rasting

order is warranted and is in the public interest.
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II. CONCLUSION

Plaintiff ProtectMarriage.com respectfully requesiisit this Court grant its motion for

a

temporary restraining order against Defendants &miiCampaign and Courage Campaign Institute

immediately. Plaintiff seeks an Order in accordamdth the Proposed Order filed simultaneou
herewith.
Dated this 19th day of January, 2010. Respegtfulbmitted,

/s/David J. Hacker

David J. Hacker (CA Bar No. 249272)
ALLIANCE DEFENSEFUND

Attorney for Plaintiff
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